Providing an apology which contains a factual explanation following a medical adverse incident may facilitate an amicable settlement and improve patient experience. Numerous apology laws exist with the aim of encouraging an apology but the lack of explicit and specific protection for factual admissions included in ''full'' apologies can give rise to legal disputes and deter their use. The new Hong Kong Apology Ordinance expressly prohibits the admission of a statement of fact in an apology as evidence of fault in a wide range of applicable proceedings and thus provides the clearest and most comprehensive apology protection to date. This should significantly encourage open medical disclosure and the provision of an apology when things go wrong. This paper examines the significance and implication of the Apology Ordinance in the medico-legal context.
Introduction
Apology laws around the world aim to encourage the giving of an apology for a failure by protecting an admission of fault or liability from being used as evidence in subsequent litigation but the protection offered varies. 1 Apology protection may promote open disclosure, improve patient satisfaction and facilitate settlement without recourse to litigation following a medical incident. 2 In some jurisdictions, the scope of protection may not be sufficiently clear or comprehensive to remove any doubt as to whether a particular part of an otherwise protected apology may still be used against the apologiser in medico-legal claims. 3 Of particular concern is the evidential admissibility of a factual statement that might indicate liability for fault, which is likely to deter people from offering ''full apology''. However, blanket protection may conceivably interfere with a claimant's right to justice in some circumstances so is of concern. This contentious issue has received relatively little attention which gives rise to legal disputes and some unpredictable judicial conclusions.
The Hong Kong Special Administrative Region of the People's Republic of China is the first Asian jurisdiction to have introduced an apology law. 4 A distinctive feature of its Apology Ordinance (the ''Ordinance'') is the explicit prohibition on the evidential admission of any statement of fact contained within an apology -a provision that is not expressly stated in other apology laws. 3 It offers the broadest protection to date for apologies made under a wide range of situations. This paper explores the significance and implication of this aspect of the Ordinance.
Statement of fact in medical apologies
A medical apology may contain various components including, inter alia, an expression of remorse (e.g. ''I am sorry''), an admission of fault (e.g. ''I prescribed the wrong antibiotics'') and a statement of fact (e.g. ''The patient told me she was allergic to penicillin''). The inclusion of a factual account when apologising to the affected parties is considered good professional practice, 5 essential to the tendering of a proper ''full apology'', and, in England and Wales, a legal requirement under the statutory duty of candour. 6 By contrast, a ''partial apology'' devoid of any factual explanation is less conducive to amicable settlement and may indeed exacerbate dispute if it is considered insincere or evasive. 2 A widely cited disincentive against the inclusion of a factual admission in apologies, however, is the understandable, if not legitimate, concern about the legal consequences of such admissions of fault, especially when the statement is of high probative value and where apology laws do not protect such statements from use as evidence or where their admissibility is uncertain.
There are more than 50 examples of apology laws which give different levels of protection to factual statements. A detailed analysis is outwith the scope of this paper; readers are referred to the scholarly works by Kleefeld, 3 Wei 7 and Vines. 8 It suffices to say that, for present purposes, the term ''apology'' may or may not be clearly defined or encompass factual statements under existing laws; some may be silent on admissibility or may contain provisions that are drafted narrowly or subject to wide interpretative discretion. 8 Unsurprisingly, disputes and inconsistent judicial outcomes may result.
A case in point is found in Ohio, United States, where the Apology Statute does not distinguish between different components of an apology. 9 In Davis v Wooster Orthopaedics & Sports Medicine, Inc., a patient died post-operatively and the surgeon included in his apology an admission of having injured an artery during surgery. The Ninth Appellate District exercised an interpretation of legislative intent and held that the Ohio statute was intended to protect only apologies devoid of any acknowledgement of fault, and therefore allowed the admission of the surgeon's statement in evidence. 10 This conflicted with a later decision in Stewart v Vivian, in which a patient committed suicide and her psychiatrist admitted prior knowledge of the patient's suicidal intent (''she wanted to kill herself''). 11 A claim was brought against the doctor for failing to initiate proper monitoring. The Court of Appeal of the Twelfth District rejected the request by the patient's family to admit the psychiatrist's factual statement on the ground that the Ohio statute is in fact intended to ''exclude all statements of apology''. However, the Ohio Supreme Court affirmed the judgment in Stewart by concluding that the term ''apology'' should be applied in its plain and ordinary meaning and, by that token, its protection should cover ''an acknowledgment that the patient's medical care fell below the standard of care''. 12 Interestingly, the Supreme Court also held that the Ohio statute is unambiguous.
The need for clearer provisions or guidance on this aspect of apology protection is also demonstrated by non-medical cases. In the much-cited Australian case of Dovuro Pty Limited v Wilkins, the High Court of Appeal held that although the apology did not mean that the defendant was liable, the facts admitted in the apology could be severed and used to establish liability. 3 Note that apology laws vary between Australian states, and much would also depend on the court's view on severance. 8 In subsequent cases from New South Wales, for instance, the term ''apology'' was construed more broadly to render factual admissions inadmissible. 13 A similar situation was found in Canada. Prior to the Hong Kong Ordinance, the Canadian legislation led the way in providing the broadest apology protection then extant. Section 2 (d) of the Uniform Apology Act, on which Canadian state laws are based, provides that an apology ''may not be taken into account in any determination of fault or liability in connection with that matter''.
14 That, however, did not prevent factual statement from being parsed and treated separately from the rest of an apology. In the landmark case of Robinson v Cragg from Alberta involving mortgages and real estate refinancing, a letter of apology written by the defendant included an expression of regret, and an admission of fault as well as factual admissions relating to liability. 15 The Alberta legislation did not refer to factual admissions under its definition of apology, 16 and the court undertook a contextual analysis of the letter in Robinson and held that the factual admissions were not part of the apology and were therefore admissible.
The above cases illustrate that how an apology law is interpreted hinges heavily on its provisions on admissibility as well as on the definition of ''apology'' itself. It is against this backdrop that Hong Kong introduced its Ordinance with a view to clarifying the legal consequences of apology-making. 17 The Apology Ordinance (Cap. 631)
The Ordinance came into force on 1 December 2017 as the latest addition to this body of legislations. Its primary goal is to promote the wider use of mediation in resolving disputes; it does not directly impact mediation or mandate apologising. Its provisions apply to almost all civil (but not criminal) disputes subject to litigation and arbitration as well as disciplinary and regulatory proceedings (Clause 6).Under the Ordinance, an apology does not constitute an express or implied admission of fault or liability (Clause 7) nor will it void or affect insurance cover, compensation or other benefit (Clause 10). Unless the apology-maker wishes otherwise, an apology cannot be admitted as evidence for determining fault and liability (Clause 5).
What distinguishes the Ordinance from other apology statutes is its definition of apology, which is the broadest so far. It encompasses not only ''an expression of regret, sympathy or benevolence'' and ''an admission of fault and liability'', but also any ''statement of fact'' (Box 1). By rendering an apology so defined as inadmissible as evidence, any embedded factual statement falls squarely under the Ordinance's protection. It would be unnecessary to decide, and futile to argue, whether a factual admission forms part of an apology or is merely coupled to it. It will also become irrelevant to differentiate an admission of fault from an admission of fact contained within an apology -a challenging task that, as demonstrated in Robinson, can be subject to debate and imbued with uncertainties. In the medical context, a doctor in Hong Kong can therefore provide a factual explanation of an incident, orally or in writing, without fear of any disciplinary or legal repercussions arising from it.
This issue was not uncontroversial during the initial consultative process. A key objection was that the broad scope of protection may impose an additional evidential burden on the claimant and interfere with her right to justice. 18 As demonstrated in Stewart, a factual admission made soon after an adverse event can be of high evidential value. Although a claimant may, in theory, adduce evidence separately through other means, an apology that contains facts and a narrative can sometimes be the only source of evidence going to liability. This is particularly so when note taking has been unreliable, poor or non-existent which is not uncommon in negligence claims. Indeed, similar concerns were raised during the implementation of the apology law in Scotland; 19 amidst strong opposition, the proposal to include a statement of fact under the definition of apology was subsequently dropped. 20 In response, the Steering Committee on Mediation in Hong Kong, which oversaw the implementation of the Ordinance, proposed various approaches that confer different degrees of judicial discretion in determining the admissibility of factual statements. The final version provides that a statement of fact may be admitted as evidence at the discretion of the decisionmaker only in exceptional cases where it is ''just and equitable'' to do so, ''having regard to the public interest or interests of administration of justice''. An example (and the only example given in the Ordinance) of such an exceptional case is when there is no other evidence available for determining an issue (Box 1). The aim of this provision is, of course, to achieve a balance between unqualified judicial discretion and a blanket protection of factual admission under all circumstances.
How the Hong Kong court will exercise such discretion and apply the new law remains to be seen. For healthcare workers, residual risks may still be found in apologies containing factual information that is not documented elsewhere or which cannot otherwise be found and which is material to the standard of care and the causation of injury at issue. For example, a factual statement similar to that provided by the psychiatrist in Stewart, while being in part a ''protectable'' apology under the Ordinance, might conceivably be admissible as evidence in court. To the affected parties, reliable documentation of any tendered apologies may well serve to support subsequent claims. As for all other apology laws, the Ordinance does not protect apologies in criminal prosecutions. This can mean that a factual statement, or indeed any statement, contained within an apology can be admissible as evidence in cases that involve, for example, fraud or gross negligence manslaughter charges. We will see how the Ordinance will work in practice.
Conclusion
Judicial treatment of factual statements in apologies can be a ready source of contention and may impact (1) Evidence of an apology made by a person in connection with a matter is not admissible in applicable proceedings as evidence for determining fault, liability or any other issue in connection with the matter to the prejudice of the person. (2) However, if in particular applicable proceedings there is an exceptional case (for example, where there is no other evidence available for determining an issue), the decision maker may exercise a discretion to admit a statement of fact contained in an apology as evidence in the proceedings, but only if the decision maker is satisfied that it is just and equitable to do so, having regard to the public interest or the interests of the administration of justice. (3) This section applies despite anything to the contrary in any rule of law or other rule concerning procedural matters. (4) In this section -decision maker, in relation to applicable proceedings, means the person (whether a court, a tribunal, an arbitrator or any other body or individual) having the authority to hear, receive and examine evidence in the proceedings.
on medical disclosure. The new Apology Ordinance in Hong Kong is a landmark reference for jurisdictions which aim to provide or strengthen apology protection in these situations and provides the least ambiguous, if not the most comprehensive, definition of a protected apology to date. Statements of fact are expressly protected from a wide range of civil proceedings and from having any effect on insurance benefit. This sharply contrasts with the situation in England and Wales, Hong Kong's past colonial master, where the Compensation Act 2006 is silent on the definition and admissibility of apologies. 8 Whether the Ordinance, or any other existing apology laws, will actually encourage apologies, reduce litigation, enhance doctor-patient relationships or lead to detrimental use of ''tactical apologies'' is uncertain and outcomes need to be monitored. 21 
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